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Summary 

With the third EU AML/CTF Directive, EU national governments change currently from 
a rule based to a risk based approach. The old system was assessed not to be very 
effective, and neither the assessment methods themselves. High administrative burdens 
for banks and other reporting units involved costs which were not compensated by 
sufficient benefits in terms of catching more criminals or finding more illegal money 
(Takats´s crying wolf problem). All these problems led to a change in EU policy. 
The change from a rule to a risk based approach implies that suspicious behavior is no 
longer defined by the political top, but by many different actors, usually experts, on the 
street- and shop-floor levels of private (e.g. banks) and public (police, prosecution) 
implementation and enforcement organizations 
However, there are some drawbacks and problems associated with this new change.   
1. There is conceptual confusion about what is (really) illegal. Is it tax evasion, is it fiscal 
fraud, or is it money laundering, and which types of crime does the latter include? This 
confusion exists within and between individual persons, organizations, and even 
countries. Therefore, this problem is not solved by decentralizing the decision. Neither 
banks nor police will be able to solve this conceptual problem of unclear or not 
homogenous definitions.  
2. De-central actors will fill this vacuum by different interpretations of what suspicious 
behavior, indicating illegal activity, will be. The new risk based approach will produce a 
great plurality of definitions and concepts of suspicious behavior and risk of crime, that is, 
less clarity, transparency, and predictability. Though in the long run case law produced by 
the courts will eventually lead to a convergence of these definitions and concepts. That is, 
in the long run such a risk based approach will again turn into a rule based one, but now 
rules not set by politicians but by the courts and by enforcement organizations (Van 
Waarden´s lawyocracy hypothesis).  However, this takes time and will involve costs of 
trial and error, court appeals, police raids into privacy spheres etc. 
3. In order to tackle the problem of money laundering, tax evasion and capital flight, one 
should not leave the problem to the actors and to the eventual outcome of their joint 
action but one should focus on new rule making and new instruments. 
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 If the change from a rule based to a risk based approach has drawbacks, if tax evasion 
cannot be clearly combined with money laundering, if it is difficult to prove the degree of 
tax competition, why not opt for an even simpler approach? Instead of having to prove 
flows of criminal money and cumbersomely separate them  from less criminal flows, and 
if almost all short-term fluctuations are harmful, why not include money laundering, tax 
evasion and harmful short term speculation and introduce a Tobin tax, a small percentage 
of tax on all international short term transactions? Why not putting a grain of sand into the 
machinery of international financial flows? The Tobin tax would reduce the problem of 
having to identify tax havens, and countries that harmfully compete for taxes by making 
transactions less attractive. It would make crime and harmful speculation pay less. It 
would not solve the problem at the national level, but reduce it at the international level, 
where the big flows of criminal money have to be expected. But there the problem might 
be to get the majority of the 192 UN member countries (UN members as of July 2006) to 
sign such a treaty. Because consensus on hard law  (UN Conventions, EU Conventions 
and EU Directives) is difficult to reach, one should also consider soft law solutions as a 
first step. 

 
 

0. From the old to the new European anti money laundering 

regime  

Implementation of the EU Third Money Laundering Directive 

The Directive 2005/60/EC of the European Parliament and of the Council formally 
adopted on 20 September 2005, on the prevention of the use of the financial system for 
the purpose of money laundering and terrorist financing (the 'Third EU Money 
Laundering Directive'), was published in the Official Journal L 309 of 25 November 
2005. Member States have two years to adopt and bring into force appropriate 
implementing measures - the implementation deadline is 15 December 2007 (for some 
countries like Austria it is extended to the end of 2008). The aims of the Third Directive 
are to consolidate the First and Second Directives and to make appropriate amendments to 
take into account the revision of the Financial Action Task Force (FATF) 40 
Recommendations. The FATF amended the 40 Recommendations in June 2004 and 
introduced a number of substantial changes.  (For the text of the Directive see 

http://www.anti-moneylaundering.org/Third-EU-Money-Laundering-Directive.pdf) 
´By December 2007, member states must introduce plans to implement ongoing customer 

due diligence (CDD), identify non-domestic politically exposed persons (PEPs), ascertain 

beneficial ownership of offshore accounts and create policies to ensure a risk-based 

approach to money laundering risks. How is this accomplished? There is widespread 

confusion about the proper implementation steps reporting businesses should take. The 

Netherlands, Ireland, the United Kingdom and other EU nations have already taken steps 

to implement the Directive. Especially in the new member states of the European Union 

there are impediments to the efficient and effective implementation of the mandates of the 

new Directive´ 
(http://www.ibanet.org/legalpractice/IBA_Money_Laundering_Directive_Implementation
_Group.cfm) 
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It goes without saying that the obligations laid down in the directive are binding on 
Member States. As the guardian of the Treaties, the Commission oversees the proper 
implementation of the EU directive. In the case of failure or delay in implementation, the 
Commission will start infringement proceedings in accordance with Article 226 EC, 
which eventually results in proceedings before the ECJ. For example, the Greek state’s 
failure to adequately transpose the First EC Money Laundering Directive resulted in the 
Commission starting infringement procedures against Greece before the ECJ for failure to 
transpose. Greece quickly passed Law 2331/95 thus fully implementing the EU law 
provisions in question. Similarly, the Commission also started infringement proceedings 
for failure to implement the Second Anti-Money Laundering Directive (2001/97/EC) by 
issuing its ‘reasoned opinion’ against six Member States: France, Portugal, Greece, 
Sweden, Luxembourg and Italy. (IP/04/180) (Busuioc 2007 in Unger 2007 Chapter 2). 

 
With regards to the incrimination of money laundering, a veritable quantum leap this 
direction was made in 1990 with the Council of Europe Convention on Laundering, 
Search, Seizure and Confiscation of the Proceeds of Crime (hereafter the Strasbourg 
Convention), which entered into force in 1993. The Convention has been signed and 
ratified not only by all the Member States of the Council of Europe but also by non-
Member States such as Australia and Montenegro. The US and Canada have failed to 
either sign or ratify the Convention.1 (Busuioc 2007 in Unger 2007 Chapter 2). 

 
Due to substantial amendments, a new Council of Europe Convention on Laundering, 
Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing of 
Terrorism was opened for signing in May 2005. The Convention has been signed by 27 
States including the Netherlands and Austria but so far there have been only two 
ratifications, one by Albania and one by Romania2. Given that 6 ratifications are 
necessary for entry into force, the 2005 Council of Europe Convention has not entered 
into force yet.  

 
Reasons for making these changes in European anti money laundering policy were 
manifold. With regard to the third AML Directive, first, adjustments and adoptions to 
changes in the international AML regime of the FATF were necessary. Second, 
assessments of both the AML and the reporting system did not shed a very positive light 
on the efforts done so far. Money laundering and also tax evasion are difficult to assess 
(Section 1). The confusion that arises around the Directive is not only restricted to finding 
the proper implementation steps. It is also a confusion about concepts. Money laundering, 
tax evasion, capital flight, tax havens pop up as simultaneous and overlapping problems to 
the actors, who in practice cannot simply refer to a precise legal framework. As the paper 
will show, there is confusion with regard to definitions and concepts (Section 2). In order 
to make the new European AML regime manageable, actors have started to interpret it in 
their own ways (Section 3).  This will eventually lead to a new rule based approach, 

                                                 
1 For additional information concerning signatures and  ratifications see 
<http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=141&CM=11&DF=7/10/2006&CL=ENG> 
2 For additional information concerning signatures and  ratifications see 
<http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=198&CM=11&DF=7/10/2006&CL=ENG> 
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where the new rules will be set by case law and the courts. This convergence process is 
time consuming and costly. In order to tackle the problem of money laundering, tax 
evasion and capital flight, one should not leave the problem to the actors and to the 
eventual outcome of their joint action but one should focus on new rule making and new 
instruments (Section 4). 

 

1. Difficulties to assess  
 
1.1. Assessment of money laundering and AML policies 

 
To assess AML policy is difficult for several reasons. Does one assess the instruments, 
the efforts of policy makers and implementers to fight it, or the outcome? 

Reporting It seems that outputs rather than outcomes are evaluated: what countries do 
with suspicious transaction report data remains in its infancy (Levi 2005 as quoted in TNI, 
2007). The Dutch have a very high reporting rate of unusual transactions, a modest rate of 
further procedures as suspicious transaction and a low amount of final prosecution and 
conviction. But the Netherlands certainly have a better analysis and documentation of the 
reporting data than most other countries. 

Table 1: 

Total numbers of unusual and suspicious transactions in the Netherlands in 2005 

        

     Unusual  Suspicious 

Money Transfer Offices   130992  29573 
Traditional   Reporters (Banks, Money Change 
Offices, Casino's, Credit Card Companies) 36165  7511 

of which Banks    28700  4036 

Traders  with goods of high value  3767  1086 
Government (custom, tax authorities, supvervising 
authority) 472  185 

Free professions (lawyers, real estate agents..) 227  126 

Total     181623  38481 

Source: Annual Report of the MOT, Melding Ongebruikelijke Transacties, the Dutch FIU 

http://www.justitie.nl/images/MOT%20Jaarverslag%202005_tcm34-11105.pdf  

How many of these suspicious transactions lead to conviction is not documented at least 
not publicly. Also with regard  to financial fraud, there is a lack of data. When a deputy of 
parliament (Douma from the PvdA) asked the ministers of justice and of finance how 
many cases of money laundering and financial crime have been convicted, the answer was 
that there are 337 cases of financial and economic fraud which are further prosecuted by 
the public prosecutor in 2006, but that the minister does not know how many cases finally 
reach the judge. The minister also acknowledged that there was no clear definition of 
financial fraud.  (Parliamentary Request about financial fraud 13.6.2006, Kamervragen 

over de vervolging van financiële fraude) http://www.justitie.nl/images/ 
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Since January 1st 2005, the Dutch have a new indicator list for unusual transactions, 
which puts more emphasis on subjective criteria and raised the objective criteria from 
10,000 to 15,000 Euro for banks. As a consequence reporting by banks went down and 
administration costs of banks are supposed to fall by about 20% (= by 8 million Euros). 
From a more detailed analysis of reporting it follows that 6% of the suspicious 
transactions by banks have been reported because of objective criteria and 94% due to 
subjective criteria (of which the most important indicator is B232, the behavior of the 
client and the type of transaction. Only 6% are due to the suspicion of laundering B211 
(MOT Annual Report 2005). 

Blacklisting and its end Another way of assessing overall risk is by blacklisting 
countries with more or less eager anti money laundering policies. It has seriously to be 
doubted whether the FATF blacklisting of non cooperative countries is still a way of 
identifying money laundering countries. As the following table shows, between 1999 and 
2006 less and less countries seem to launder. In June 2006 only Myanmar seemed to 
launder. As of 13th October 2006 there are no non cooperative countries and territories 
according to the FATF (http://www.fatf-gafi.org/document/). Countries seem to be eager 
to disappear from the black list. Is this compliance or only declared compliance, 
compliance in the books? Is there no more  laundering worldwide? See Table 2 for the 
development of the blacklisted countries. 

The history of blacklisting shows that the international community is very sensitive to this 
issue. Furthermore, Rawlings (2007) and Rawlings and Sharman (2006) showed that 
blacklisting  might have had reverse effects. Some states have experienced loss of 
business, but other OFC have prospered. Through complying with the FATF, some OFC 
like Cayman Islands, Bermuda, Jersey Guernsey and the Isle of Man, have increased their 
reputation. 
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Table 2: Source Unger and Rawlings (2005), plus update 
from www.fatf-gafi.org 
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Africa         

Djibouti х        

Liberia х х       

Egypt    Х Х    

Maldives  х       

Mauritius х        

Nigeria х   Х Х x   

Seychelles х х       

Tangier х        

Asia and Pacific          

Australia  х        

Cook Islands х х x Х Х    

Federal States of Micronesia  х х       

Guam х        

Hongkong  х        

Indonesia    Х Х    

Japan  х        

Macau   х        

Malaysia  х        

Myanmar (Burma)    Х Х x x  

Marianas х        

Marshall Islands х х x Х     

Nauru х х x Х Х x   

Niue  х х x Х     

Philippines х  x Х Х    

Samoa  х х       

Singapore х        

Thailand  х        

Vanuatu  х х       

Europe         

Austria  х        

Andorra х х       

Campione х        

Cyprus х х       

Gibraltar х х       

Guernsey/Sark/Alderney х х       

Hungary х   Х     

Ireland Х        

Isle of Man Х х       

Jersey Х х       

Liechtenstein  Х х x      

Luxemburg Х х       
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Madeira Х        

Malta Х        

Monaco Х Х       

Netherlands Х        

Russia Х  X Х     

Switzerland х        

Ukraine    Х Х    

United Kingdom х        

Middle East         

Bahrain х Х       

Dubai х        

Israel х  x х     

Kuwait х        

Lebanon х  x х     

Oman х        

Americas         

Antigua & Barbuda х Х       

Anguilla х Х       

Aruba х Х       

Bahamas х Х x      

Barbados х Х       

Belize х Х       

Bermuda  х        

British Virgin Islands  х Х       

Cayman Islands  х  x      

Costa Rica  х        

Dominica  х Х x х     

Grenada  х Х  х х    

Guatemala    х     

Montserrat  х Х       

Netherlands Antilles х Х       

St Kitts and Nevis  х Х x х     

St Lucia  х Х       

Panama х Х x      

Puerto Rico  х        

St Vincent & the Grenadines х Х x х х    

Turks & Caicos Islands х х       

United States  х        

Uruguay  х        
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Assessment of the Threat for Endangered Groups, Professions and Sectors 

 

Another way of assessing is to assess the potential threat of specific groups and sectors. 
For the Netherlands I identified the professions and sectors most likely to suffer from 
money laundering. This was done by means of interviews, case studies and by looking at 
the transaction volume of these groups and sectors. For example, the casinos in the 
Netherlands are very unlikely to be a centre of money laundering, since there total 
turnover accounts for about three percent of the amount being laundered. For the 
Netherlands I identified trust companies (trustkantoren) and real estate as two highly 
endangered domains. (see Unger 2007). 
In the US, the Money Laundering Threat Assessment 2005 identifies as endangered 
groups mainly financial entities such as banks, money services business, money 
transmitters, money orders and stored value cards.  
The threat of money laundering seems easier to assess than its actual outcome.  

 
Assessment of compliance with the 40 FATF recommendations by recommendation 

and country 

 
Arnone and Padoan (2006) try to give an assessment of the Anti-Money Laundering and 
Combating Financing of Terrorism program introduced at the end of 2001 by the IMF and 
the World Bank in conjunction with the FATF. They analyze the assessments of the 
compliance of countries with regard to the 40 (plus nine) AML (and anti terrorist) 
Recommendations.  They criticize that “the available country assessments show highly 
variable quality and vary widely across countries owing to different assessor institutions’ 
(p.1). Nevertheless, they give an overview over 7 detailed country assessments done by 
the IMF and FATF: Australia, Belgium, France, Ireland, Italy, Sweden and Switzerland.  
With regard to compliance to the 40 recommendations, France is leading and Australia is 
the least compliant country as the following graph shows. 
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Ferwerda and Bosma from the Utrecht School of Economics (2006) used an indirect 
methodology to extend the assessment to more countries. They studied the Recommended 
Actions and gave countries scores between 0 and 5 for each of the forty AML 
recommended actions. For this they first had to acquire detailed knowledge about the 
AML/CFT frameworks for the countries involved. Then they gave independently of each 
other scores for every country and every recommendation assessment and then compared 
and discussed eventual differences in scoring and then took  the average of their findings. 
The twelve countries with recommended actions available are listed in the graph below. It 
shows that France is again the most complying country, and Australia the least. 
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Source: Ferwerda and Bosma (2006). The maximum score a country could get was 5 per 

recommendation. The maximum score is hence 200. France got 174 points, i.e. 87% of the 

maximum score.  

 
The Assessment of Arnone and Paoan (2006) and of  Ferwerda and Bosma (2006) also 
allow to show which recommendations are the most vulnerable ones. Here the two studies 
only match for the extremes. They both identify recommendation 33, 23, 22, 5, 16, 6, 24, 
7 as showing relatively weak compliance. 

 
The IMF (2005) evaluated 23 reports with regard to their overall quality, deficiencies in 
description/analysis, recommendations and ratings and found 48% of the 
recommendations and 49% of the ratings with material or serious deficiencies. This 
means, that there is still a long way to go in order to assess countries AML activities.  

 
But the approaches of Arnone and Paoan (2006) and Ferwerda and Bosma (2006) seem 
interesting for further investigation. It would allow to group and benchmark countries 
with regard to their AML/CFT activities.  

 
This evaluation of countries with regard to the fulfillment of the AML/CFT 
recommendations gets certainly even more difficult with a risk based approach, where 
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larger differences in the rules and implementation of AML activities have to be expected. 
This makes a comparable assessment even more difficult. 

Though soft law approach and mutual evaluations share a major deficiency of no 
enforcement capacity, the public opinion and publicity of the reports has apparently an 
impact on AML policy. However, as Rawlings (2007) shows, it is not clear whether this 
impact is always the one that was intended. 

Assessment by crime  and by proceeds of crime 

 

Given the problems of assessing reporting efficiency, political effort and anti money 
laundering success, the safest seems still to be to measure the outcome of all these efforts 
by measuring crime and the proceeds of crime. If AML policy has a positive effect this 
should reflect in a decrease of drug crime and fraud worldwide and per country. Estimates 
and criticisms as done by Baker (2005), by Reuter and Greenfield (2001), by Reuter and 
Truman (2004), by Walker 1995 and 2005, by Unger 2005 and 2007 seem, therefore, still 
important to continue. It seems important to continue the refinement of the estimates. 

From crime data it looks as if  money laundering  has not systematically gone down. 
Drugs seem to stagnate (see World Drug Report 2006 by the UNODC 
http://www.unodc.org. Fraud seems to increase at least w.r.t. identity fraud and company 
fraud. (see Unger 2007). For criticism of data see Thoumi (2003) and the works of Reuter 
and the above mentioned. 

1.2. Assessment of tax evasion 

 
Tax evasion  can be part of fiscal or financial fraud and can be part of money laundering. 
In the table below one can see that it can be substantial. Money laundering can have a 
detrimental effect on government revenues by decreasing government income from tax. 
Money laundered also represents income that evades taxes (Quirk 1996, p. 19 and 
Alldridge 2002, p. 315). Misreporting or underreporting income is one of the most 
common methods of conducting money laundering. Consequently, money laundering 
negatively affects tax collection efforts.At the same time, an increase in predicate 
offences and money laundering demands public enforcement expenditure, which draws 
further on public revenues (McDonell 1998, p. 10). This will indirectly impact honest 
taxpayers by bringing about an increase in tax rates. 

 
Fraud estimates are still very weak and internationally not comparable. In this area better 
data are urgently necessary. See also Reuter´s criticism on fraud data (e.g. fraud data of 
ACFE. 10,000 members were surveyed, of which only 10 percent responded). 
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Table 3: 

Source: Unger 2007 

 
For the US Reuter and Truman (2004) showed that income from tax evasion is by far the 
largest part of criminal income (Levi and Reuter 2006).It amounts to about 4% to 6% of 
GDP (the difference between column 3 and 5 in the table below). 

 
Table 4: 
In billion of US$ 

 

 Tax Evasion Included Tax Evasion Excluded 
 Estimated  Estimated   
 Criminal Percent Criminal Percent 

Year Income Of GDP Income of GDP 
1965 49 6.8 18 2.5 
1970 74 7.1 26 2.5 
1975 118 7.2 45 2.7 
1980 196 7.0 78 2.8 
1985 342 8.1 166 4.0 
1990 471 8.1 209 3.6 
1995 595 8.0 206 2.8 
2000 (estimate) 779 7.9 224 2.3 

 

Source: Reuter and Truman (2004) quoted in Levi and Reuter (2006) 
 

Yaniv (1999) developed a model demonstrating how money launderers respond to tax 
policies. The incentive to launder increases with lower tax rates and laxant money 
laundering regimes, according to him. A point not mentioned in the literature is that 
money laundering can also increase the revenue of the public sector. Criminals want their 
money to be “legal”. A way of doing this is to pay taxes on income. Non-existent high 

Tax fraud and 
Financial Fraud 
Discovered 

The Netherlands 
2003 

 698 million 
Euros 

FIOD-ECD 2003 

Fiscal fraud, tax 
evasion 

The Netherlands 
2003 

20-70 billion 
Euros or  

6%-15% of GDP 

 

 

CBS, 
de Kam 2004 

Value Added Tax 
Fraud 

EU wide 10-15% of VAT 
tax revenues 

EU Memo 2006 

Tax Fraud EU wide 2 to 2.5% of GDP 
200-250 billion 
Euros 

EU Memo 2006 
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turnovers from restaurants with no clients are sometimes voluntarily declared to the tax 
authorities. This way, the illegal money is turned into taxed legal money.  
1.3. Assessment of tax competition and tax havens 

The Netherlands is one of the most popular countries for multinationals because of low 
taxes. The Dutch are classified by the American tax authorities IRS as one of the biggest 
tax havens in Europe.  
"Internal Revenue Service cannot prevent companies from artificially shifting their profits 

to tax haven countries like the Netherlands, Ireland, Bermuda and Luxembourg. 

Subsidiaries in these four countries were assigned 30% of the profit from US 

corporations" (Sullivan 2004, p.589).  
 

Also, other organizations such as the OECD (1998) on Harmful Tax Practices or the 
Primarolo Rapport by the European Union classify the Netherlands as an intense tax 
competitor. But on which criteria should one decide whether a country is a harmful tax 
competitor or even a tax haven? 

 
The Dutch government announced in 2004 that it would cut the country’s corporate tax 
rate to 31.5% in 2006 from 34.5%, with further plans to bring it down to 25%  in the 
coming years (werken aan winst, Dutch Ministry of Finance, April 2005). However, of 
the dividends and capital gains from subsidiaries in other countries, 95% are tax exempt. 
This means that the 31.5% are only paid on the  remaining 5%  (Somo Report 2006). 
When a Dutch holding company comes within the "participation exemption rules", all 
income received by the holding company from the subsidiary, whether by way of 
dividends or otherwise, is tax free. The criteria that have to be fulfilled in order to qualify 
for the participation exemption rule are e.g. the 5% rule: the Dutch holding company must 
hold at least 5% of the subsidiary's shares. This share is much lower than in many other 
countries and makes the Netherlands very attractive for holding companies and other 
investors see http://www.lowtax.net/lowtax/html/offon/netherlands/nethold.html). 

Though tax rates might be low, and many holding companies are tax free, the large 
volume of transactions will, nevertheless, create extra tax income, if only from employing 
additional Dutchmen in the financial sector (Unger2007). 

 
The Netherlands has more than 80 tax treaties in place. (Belgium has 66, Denmark has 78 
and the UK has 110). (see Somo 2006 Report which lists them by country p.33f). The 
greater a country's network of double taxation treaties, the greater its leverage to reduce 
withholding taxes on incoming dividends. An elaborate network of double taxation 
treaties is, thus, a key factor in the ability of a territory to develop as an attractive holding 
company jurisdiction (see Unger et al 2006). These double taxation treaties quite often 
allow dividend withholding tax for dividends, interest and royalties paid by a subsidiary 
to the Netherlands holding company being reduced to 0. Other countries set this tax 
between5 and 15% (Somo Report 2006 p.34).  
 
There is no withholding tax on interest or royalties paid to the Netherlands Antilles (Somo 
Report 2006, p.33f). 
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The role of special purpose entities (vehicles)
3
 

 

One special feature of the Dutch economy, which make it both prone for money 
laundering and for being a tax haven are special purpose entities which are partly not 
under the control of the government. 
 

Special Purpose Entities (SPEs), also known as Special Purpose Vehicles, (SPVs, in 
Dutch BFIs) are companies settled in the Netherlands where non-Dutch resident 
participants are able to earn foreign income in the Netherlands and then to redistribute it 
to third countries and entities incorporated in third countries. From the Statistical Bulletin 
of the DNB (June 2003), one can see that in 2001-2002 there were, on average, €4000 
billion per year flowing through these corporations. Multinational companies frequently 
use BFI’s for internal funds transfers between subsidiary companies. For example: Esso 
collects the receipts from all over the world in the Netherlands and then redistributes these 
to its branches or to financial institutions abroad. The reason why companies such as Esso 
are based in the Netherlands is very often to reduce global tax exposure. In 2002, there 
were 12,500 registered BFI’s. Eighty percent of them were trust offices which were put 
under stronger supervision by the Dutch Central Bank lately.. But these 80% only account 
for one quarter of all BFI transactions. The very large companies are not represented 
through trust companies including large oil conglomerates, banks, telecommunication and 
automobile companies. Data released from the US Commerce Department in 2001 
showed that US$107.8 billion in profits from US multinationals has been shifted to BFI 
subsidiaries located in 11 top offshore destinations (Sullivan, 2004: 590). Of these, the 
Netherlands held the most with US$24.6 billion in company profits, followed by Ireland 
holding US$19.3 billion. In his analysis of these trends Martin Sullivan (2004: 589) stated 
that: 

 

"Recently released data from the Commerce Department indicate that the IRS 

cannot prevent U.S. companies from artificially shifting profits to tax haven 

countries like the Netherlands, Ireland, Bermuda, and Luxembourg. In 2001 

subsidiaries domiciled in those four countries were assigned 30 percent of all 

foreign profits of U.S. corporations, despite accounting for only five percent of 

the productive capacity and three percent of the employment of foreign 

subsidiaries of U.S. corporations." 

 

Because the amount that BFIs transfer is so huge they are not included in the balance of 
payments calculations or in any other Dutch statistics (their turnover amounts to 8 time 
the Dutch GDP per year). From the geographical distribution one can see that in 2002 
most transactions went to the UK: 
 

                                                 
3 In Dutch: bijzondere financiële instellingen (BFI’s) 
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Graph 5.2. Geographical distribution of gross BFI transactions in billion Euro 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Source: De Nederlandsche Bank (2003), p. 22 

 
From the bilateral balance of payment for BFI’s (Statistisch Bulletin 2003, p.23) one can 
see that Germany, the UK and the US are the countries where the BFIs have most of their 
credits; most debits are held in the UK and in many important offshore fiscal centres such 
as the Netherlands Antilles and the Cayman Islands. 

The volume of these transactions is so huge that if only half a percent of the turnover was 
used for illegal activities such as money laundering, the amount of criminal money 
flowing into the Netherlands that we have estimated (€18-25 billion) could flow through 
these entities. Some of the experts expressed that they would not be surprised if 1% of 
BFI transactions are used for money laundering. However, a more in-depth study is 
necessary in order to gather more evidence. BFIs can be useful and can be abused for 
criminal purposes. 

The link between these special purpose entities and tax avoidance seems straight forward. 
But whether this is tax evasion and or money laundering is not so easy to prove. Unger 
estimated if 0.5% of these turnovers were criminal, than the Dutch money laundering 

could be entirely located. 
 

The suspicion is that a lot of money laundering takes place through big entities. The 
public sector does not lose income because the Netherlands is a transit country for money 
laundering and doesn't suffer from the negative effects of it. According to de Kam (2004) 
the Netherlands received 500 million euros in taxes as a result of being a tax haven. 

 
In the Netherlands, there seems to be a surprising public unawareness about the country 
being a tax haven (a similar public unawareness is in Austria for being a top money 
laundering country). While the Dutch seem a lot to care about problems which are minor 
in their own country and much bigger in other European countries, such as ageing (a 
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problem to occur in 2040 in the Netherlands while it is accurate now in Italy and Austria) 
or corruption (the Dutch being listed as one of the least corrupt countries in the 
Transparency Index), they persistently seem to ignore that they are a tax haven. Students 
always seem deeply surprised about the fact that the Dutch compete for the location of 
large companies and special purpose entities. 

But when seen from abroad, it looks  not only that the Kingdom of the Netherlands 
include the Netherlands Antilles and Aruba, where especially the Antilles are an 
important tax haven, the Netherlands itself also has some clear characteristics of a tax 

haven. 
 
But how assess tax competition and tax havens measurably? One way of doing it are to 
calculate effective tax rates. Effective means that one looks how much a household or 
company indeed pays  as for an income or profit of say 1000 euro, after having added also 
all benefits received and after having taken into account all tax exemptions. For investors 
one measures how much is left from say 1000 euro after having deducted the tax 
exemption and paid the tax . The effective rates can be substantially lower than the 
statutory rates. To give an example: the Dutch corporate statutory rate is 31%. The 
effective corporate rate lies between 20% and 1%. It  is about 20% (deMooij), 7% (Sinn 
2003), or 1.7% (Somo Report 2006). The Rolling Stones supposedly paid only 1% tax on 
all their profits. Amazing is the large variety of calculations of the effective tax rate. 
All these numbers are much lower than the effective rates of 30% calculated in a Report 
for the Dutch Ministry of Finance in 2000  (Buijnk et al 2000).  

 
Effective tax rates can be calculated with macro data by taking the wage tax divided by 
labour income plus benefits, or corporate taxes divided by investment. It can also be 
calculated with micro data. Cambridge did a large project where thousands of households 
got simulated. Similar efforts could be done for investors by type of company and 
business. 

 

It should certainly be possible to improve the data set and to use an optimal effective tax 
rate for benchmarking of wishful maximum or of harmful tax competition. 
 
Further possibilities to measure (or better proxy) and, herewith, assess capital flight are 
the works of Zdanowicz who measured unusual transfer pricing and Raymond Baker 
2005, who based on Merrill Lynch World Wealth Report calculated  
Holdings of High Net-worth Individuals Offshore. For a discussion of proxies see Unger 
(2007) 
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Table 5:. 
 

Region Total 
Holdings 
(US 
$trillions) 

% 
Offshor
e 

Amount 
Offshore  
(US 
$trillions) 

Asia 5.7 30 1.7 

N. 
America 

7.4 34 2.5 

Latin 
America 

3.6 31 1.1 

Europe 8.8 31 2.7 

Middle 
East 

1.1 27 0.3 

Africa 0.6 33 0.2 

World 27.2 31 8.5 

 
Source: Sheet Walker (2006) 
 
1.4. Assessment and the change from the rule based to the risk based approach 

  
While assessment of money laundering (and tax evasion and competition) are 
cumbersome per se, this will become even more complicated when changing from a rule 
based to a risk based approach. The advantage of the new approach is that over reporting 
(what Takats 2007 identifies as a crying wolf problem of diluting information) will not 
take place. The Dutch experience of 2005 of putting more emphasis on subjective than on 
objective criteria resulted already in a decline of reporting numbers of banks (see Annual 
Report MOT 2005). But overall assessment of AML policy will become almost 
infeasible. The hope to use expertise of banks, and other professions and produce a more 
tailor made approach, will also mean that each bank and profession or professionalist will 
come up with his or her own criteria 

 
2. Conceptual confusions about money laundering and tax evasion 

 
There seem to be still quite some  differences in the legal definitions of money laundering 
and tax evasion and in the way the national money laundering laws are interpreted by the 
various actors. If one looks at the definition of money laundering one can see a large 
variety of definitions within the EU.  
To give some examples. The Netherlands, which explicitly criminalized money 
laundering in 2002 through an amendment to the Penal Code (i.e. Bill 21 565) took the 
approach that predicate offences refers to ‘serious crimes.’ The category ‘serious crimes’ 
encompasses the offences mentioned in the Dutch Penal Code, Book 2 as well as the 
offences punishable under the Economic Offences Act. (Graaf and Jurgens, 2003, p. 472)  
The maximum sentence for laundering is four years. 
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German legislation also specifically pinpoints what constitutes a predicate offence to 
money laundering and the German Criminal Code § 261 (1) 2 lays out a restricted list of 
predicate offences. The maximum sentence for laundering is 10 years (Hufnagel 2003, 
p.50). 

 
Switzerland, not being a member of the European Union, had less pressure to implement 
the EU Directives on Money Laundering, but it also followed the FATF 
Recommendations in order to reach some minimum standards for money laundering in 
Europe and implemented an Anti-Money Laundering law in 01.04.1998, Artikel 305bis 
StGB. Switzerland does not have a list of predicate crime. Instead, money laundering 
refers to all serious crimes with sentences of more than one year of prison (crimes with 
“Zuchthaus”sentences which can range from 1 year to twenty years as opposed to 
“Gefaengnis” sentences (Art.305bis Ziff.1 StGB).(Hufnagel 2003, p.62f)4. In Swiss Penal 
Law every type of fraud is classified as serious crime, as opposed to German Law, where 
simple fraud, theft, racketing, fencing and procuring is not part of the money laundering 
definition. (Hufnagel, 2003, p 63) Contrary to this, simple narcotic offences and gainful or 
organized tax evasion are not part of the definition in Switzerland, while they are in 
Germany. The punishment for money laundering lies between three days and three years 
(Art.305bis Ziff.1 StGB). In qualified cases of  serious organized crime it can reach five 
years. (Art.305bis Ziff.2 StGB). Money Laundering is often up to Kanton and not a 
federal jurisdiciton which can be quite different (Hufnagel 2003). Only if the crime has 
been committed in several Kantonen, federal law applies. 

 
In the US, money laundering is in principle a state and not a federal state matter. 
However, also some federal laws apply. U.S.C. §§ 1956 und 1957 give a list of 130+ 
predicate crimes for money laundering and a cumulative sentence up to twenty years. Not 
only prison, but also money sentences are much higher than in Europe and can reach 
US$500,000 or the double value of the illegal proceeds. 

 
One illustration of the incoherent approach to predicate crimes outlined above is for 
example, the variety of national approaches to tax evasion as a predicate for money 
laundering. For example, in the US, tax evasion is a predicate for money laundering. 
Similarly, in Australia anti-money laundering legislation covers the laundering of 
proceeds of all indictable offences and tax evasion (and even tax avoidance) is an 
indictable offence. In Germany however, tax evasion is not a predicate offence to money 
laundering. In Greece and Switzerland, tax evasion is not even a crime and therefore, the 
hiding or concealing of such proceeds does not amount to money laundering because the 
first requirement of the crime of money laundering, the criminal origin of the proceeds, is 
not met. (Busuioc 2007, p.23f)5 

 

                                                 
4 Both words, Zuchthaus and Gefaengnis, mean prison in the German language and seem only to have different 
meaning in Switzerland to distinguish serious crime from less serious crime. 
5 Under Swiss law, tax evasion is a misdemeanour and not a crime. (Visini and Haflinger, 2003, 

p. 584) 
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Table 6 gives a tentative overview over the Types of Crime in Money Laundering 
Definitions. The first five columns refer to Types of Predicate Crime in the Penal Code of 
the US, Germany, Austria, Switzerland and the Netherlands. Since the FATF typology of 
crime overlaps with the US definition, it was put together in column 1. As one can see, 
estimates of money laundering can differ quite a lot, alone from the fact that they include 
different types of crime. 

Table 6:Types of Crime in Money Laundering Definitions  

 

Types of crime FATF 

Recommend

ations 

(2002) and 

US Penal 

Code 

Germ

an 

Penal 

Code 

Austr

ian 

Penal 

Code 

Swiss 

Penal 

Code 

Dutc

h 

Penal 

code 

Walk

er 

(1995

) 

Van 

der 

Werf 

(1997

) 

CBS 

(200

4) 

Melo

en et 

al 

(200

3)* 

Unge

r et 

al 

(200

6) 

Drugs and 
Narcotics 

X X only  
some 
heavy 
delict
s and 
hard 
drugs 

only 
heavy 
delict
s and 
hard 
drugs 

only  
seriou
s 
crime 
and 
hard 
drugs  

X X X X X 

Financial 

Economic 

crime 

          

- Illegal 
activities in the 
labour market 

 

Hiring illegal 
workers 

? ? ? ?   X  X 

- Fraud and 
deception 

X only 
by 
busin
ess 
and 
crimi
nal 
organi
zaiton
s  

only 
by 
busin
ess 
and 
crimi
nal 
organi
zaiton
s 

X X X   X X 

-Embezzlement X X X X X      

Matching of 
people 

X only 
if 
busin
ess or 
crimi
nal 
organi
zation 

only 
if 
busin
ess or 
crimi
nal 
organi
zation 

Yes X    X  
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Source: Unger in Masciandaro, Takats and Unger 2007,chapter 3. Table composed from 
Unger et al 2006, Unger 2007, Hufnagel (2003) and own modifications 

 
The confusing definition that legally tax evasion is part of money laundering when it is 
fraud (but not otherwise) in the Netherlands has interesting consequences. Some reports 
say that tax evasion is included in the Dutch money laundering definition. Interviews with 
public prosecutors, people from the fiscal fraud department and the FIU (MOT) gave the 
impression that tax evasion is part of money laundering in the Netherlands. 

  
 Is tax evasion a predicate crime for money laundering in the US?  

 

Even in the TNI group there does not seem to be agreement, whether tax evasion is 
included in the US money laundering definition. According to the table above and to 
Busuioc  (2007) tax evasion is listed as a predicate crime in the US. Other opinion seems 
to be shared by the TNI (2007) seminar outline which says that tax evasion is not listed as 
a predicate crime (´Tax crimes are not a predicate under US money laundering or 
racketeering legislation´p.5) and which refers to Reuter and Levi (2006). 
 

´I now tried to find the applicable legislation which is very difficult given the myriad of 

provisions but I think I finally have it. The relevant articles are contained in the US Code;  

I also consulted the US attorney manual and the Criminal Tax manual, the section on Tax 

Money Laundering. It seems to me that we are both right in a way. In the US code tax 

evasion is not listed as one of ' specified unlawful activities' that gives rise to money 

laundering (such as fraud, bribery, smuggling etc). That is true. However, under the US 

Code 1956 (a) (1)  A (ii) in order for the financial transaction of funds derived from 

specified unlawful activities to count as money laundering the accused should have 

undertaken the respective activity with the intention to commit tax evasion. According to 

the legislative history of the amendment (134 Cong. Rec. S17367 (daily ed. November 10, 

1988)): "Under this provision any person who conducts a financial transaction that in 

whole or in part involves property derived from unlawful activity, intending to engage 

in conduct that constitutes a violation of the tax laws, would be guilty of a money 

laundering offense." 
So tax evasion (= in this case evasion of payment of taxes on criminal profits of unlawful 

profits or mix of unlawful and lawful profits) together with fraud and false statements is a 

basic crime under that provision for money laundering prosecution´.   
(see http://www.usdoj.gov/tax/readingroom/2001ctm/25ctax.htm) (e mail Busuioc 10.6.2007) 

Tax Evasion X only 
by 
busin
ess 
and 
crimi
nal 
organ
izatio
ns 

no No no, 

misde

mean

or, 

only 

if 

fraud 
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  Reuter and Levie  (2006) do seem to take this into account when they write:  
  

"Foreign or domestic tax evasion--other than failure to pay U.S. taxes on the proceeds 

of a crime--does not qualify as a predicate crime in the U.S. 
Note also, that also a mixing of criminal and non criminal proceeds is a predicate crime in 
the US.  
 

So, parts of tax evasion are a predicate crime for money laundering in the US and parts 
are not! 
The Third Anti Money Laundering Directive has tried to harmonize several legal 
definition differences. However, it did not tackle the problem of tax evasion. One reason 
is certainly that tax is still perceived strongly as something under national sovereignty 
(see Rawlings 2007, see also the OECD and EU tax harmonization efforts over 20 years 
with very little success, mainly on the VAT. This leaves out a large problem of 
international soft or hard criminal financial behavior.  
 

3. Different interpretations to fill the gap 

 
What do actors do if they have to work with an unclear and confusing concept such as 
money laundering and tax evasion? Will they puzzle and fiddle around when having to 
report to the MOT a suspicious transaction, whether the dubious man that visited the 
casino with his suitcase full of cash money had this money from a serious crime such as 
drugs or from a misdemeanor such as non fraud tax evasion? Had the dubious man with 
the suitcase full of cash money at the black jack table filled out the tax form by saying 
that he has honestly declared everything, while he did not? In this case he would have 
committed tax fraud and would be sitting trying to launder at the black jack table. Or did 
he evade taxes by not falsely filling out the tax form? In this case he might have 
committed some misdemeanor and would be sitting in the casino perfectly legitimate, 
since he is not laundering. 
Actors are luckily more pragmatic. They will develop their own interpretation of what 
money laundering and tax evasion is in order to fill the vacuum of unclear definition and 
complicated legal interpretations. They will most likely follow the approach favored by 
Naylor (TNI 2007): don’t question the background of the money.  
     
But the danger is, that each actor, each bank each professional, will develop its own 
approach to assess the money laundering  risks. In the Netherlands, the former subjective 
criteria will be mainly used in order to fulfill the requirements of the third AML Directive 
of a risk based approach. At the moment, there is in many countries, quite a confusion 
what banks have to report. Especially w.r.t. objective criteria. E.g. when I asked people 
whether the bank has to report me as a suspicious transaction when I buy a car of 16.000 
euro (thus exceeding the objective criteria of 15.000l euro) I got diverging answers. Some 
thought yes, because I exceed the limit, other said no, because they evaluate on subjective 
criteria and know that I want to buy a car.  
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At the moment we face two countervailing tendencies. One  is more complication and 
difficulties to assess AML due to so many different risk based concepts, but is 
accompanied by simplification trends in implementation and enforcement. The tendency 
of those who implement and enforce policies – private rule enforcers such as banks and 
public rule enforcers such as the public prosecutor – is to simplify a complex reality and 
to care less about the predicate crime (in the Netherlands every crime is a predicate crime 
for money laundering, but not misdemeanors). They have with the new Directive more 
room for manoeuvre to use their experience and professional knowledge to go after 
money laundering. In the Netherlands the police of Amsterdam has been hunting drivers 
of expensive cars and stopping them on plain street (Action Cabrio).,The fiscal fraud unit 
(FIOD) is hunting people with red flagged transactions as suspicious (when somebody’s 
income does not match his bank account movements the computer automatically puts a 
red flag at the name of this person), and now the police of Amsterdam will start an action 
of catching money launderers in another sector. They do not seems to  worry at all 
whether tax evasion is properly defined and whether their way of prosecuting it is in line 
with the Dutch penal law. 

 
This can have two consequences. One is that anti money laundering policy might be more 
efficient and effective because the actors use their knowledge. There will be less reporting 
piles and more efficient rule enforcement. The other is that since different enforcers might 
give different interpretations, there will be a greater arbitrariness of treating  people and 
criminals unequally. (This trade-off between efficiency and equity holds for any rule that 
gets decentralized). 

At the moment the trend of public prosecution seems to follow Naylor ´there is no need in 
fiscal procedures to suggest that unreported or misreported income is criminal in its origin 
to justify taking it away – it suffices that it exists’  (Naylor paper for TNI 2007, Criminal 
Profits, Terror Dollars and Nonsense, 12 and 13th of June 2007) 

Actors will also have different interests. Banks want reputation with customers and good 
terms with the supervisory authority, the Dutch Central Bank (and the AFM, the authority 
of financial markets). They have an intrinsic problem of compliance. The police have 
relations with politicians who want effective rule enforcers but also with the citizens. 
There will be a need for predictability (e.g. under which conditions will the police seize 
your car or raid your apartment). The need for greater flexibility and room for maneuver 
will be limited by the fact that actions must be foreseeable and predictable for citizens. 

 
More freedom and less objective rules mean that there can also be more conflict, and 
eventually these cases come to court. In the long run the risk based approach will become 
harmonized by the judgment of the court (specific types of customers will be  more often 
convicted by the courts and then the bank will develop again a new risk based approach, 
different actors will set different rules, but eventually a new rule based approach set by 
the Court will emerge). Interpreted as such the third AML Directive which changed from 
the rule to the risk based approach will eventually again become a rule based approach, 
only that somebody else, the courts, will set the rules and not politics any more. This 
follows a general trend nowadays towards more lawyers and court involvement, for which 
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Van Waarden created the term lawyocracy (as opposed to bureaucracy). (I owe this point 

to Frans van Waarden, Course on Policy Implementation and Enforcement 2007, Course 

Sheets UCU) 

 
The same larger discretionary room for manoeuvre for actors  means less assessment 
possibility for outsiders. So the overall  evaluation of the effectiveness of AML policy 
will become even more difficult under the risk based approach.   
 

4. Possible solutions 

 
There seems to be agreement that tax evasion is a big problem in relation to money 
laundering, especially through tax havens. What is not so clear is which route to take. 
Should money laundering be an encompassing domain which also includes tax evasion or 
should tax evasion be put into a different context, such as the UN corruption convention? 

TNI (2007) sees a certain convergence in the form of proposals to use AML instruments 
to also counter tax evasion and capital flight lately (e.g. Summary of the Stop Tax Haven 
Abuse Act in the US Congress).  

John Christensen (2007) proposes to include tax evasion under corruption and to 
strengthen the UN Convention against corruption. 

Which instruments seem most effective to reduce money laundering, capital flight and tax 
evasion? Which is the appropriate legal framework? 
The UN Convention does not face the problem of legitimacy but needs agreement among 
192 members with very different interests. 
For European countries, the EU law is the stronger legal instrument (it can be enforced by 
the Commission, the Council and the European Court). But the problem is to find a 
common denominator for taxes. The experience of the last 20 years for harmonizing taxes 
does not seem very encouraging in this regard. Furthermore, the problem of tax havens 
outside the  EU is not solved with this 
Soft law, code of conducts are not binding. Blacklisting turned out to be counter effective 
(see Rawlings2007). But soft law can be used as a first step to find agreements. Countries 
might be less hesitant to make soft agreements which later can be turned into harder law. 
The problem of the new Council of Europe Convention on Laundering, Search, Seizure 
and Confiscation of the Proceeds from Crime and on the Financing of Terrorism  of 2005 
has been signed by 27 States including the Netherlands and Austria, but so far there have 
been only two ratifications, one by Albania and one by Romania. This shows that hard 
law is difficult to establish in this area.  
It, therefore, seems still important to have some bench marking and rating. It still seems 
promising to work on empirical quantitative and qualitative assessments of AML and tax 
policy of countries and to rank or group countries. The assessment methods by Arnone et 
al (2006) and Ferwerda and Bosma (2006) could be a first step to get at a more reliable 
view on compliant countries. 
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May be there are also other options to be considered?  An economic approach is usually 
to give positive and negative incentives via subsidies and taxes. Beside the regulatory 
framework also other instruments to combat international money flows could be thought 
of. Since most international short term flows are either due to laundering, tax evasion or 
economically harmful short term speculation, the question arises, whether one should not 
address the problem from a different side. 
If you cannot identify the criminal money, the tax evaders, the capital refugees, why not 
just reducing the speed of international transactions. This brings us back to 1978 when 
Tobin introduced the Tobin tax on foreign currency exchange. 
 
There are several points which speak in favor of a Tobin tax: 

• Currency speculators trade over $1.8 trillion dollars each day across borders. The market 
is huge, and volatile. And it is very difficult to distinguish between criminal acts, and half 
criminal and legal speculation. 

• Each foreign currency exchange would be taxed at 0.1 to 0.25 percent of volume (about 
10 to 25 cents per hundred dollars) or even lower. 

• This would discourage short-term currency exchange, about 90 percent speculative, but 
leave long-term productive investments intact.  

• The currency market would thus shrink in volume, helping to restore national economic 
autonomy. Nations again could intervene effectively to protect their own currency from 
devaluation and financial crisis. 

• Billions in revenue, estimated at $100 - $300 billion per year, would be generated.  

• Revenue could go into earmarked trust funds to fund urgent international priorities. 
http://www.ceedweb.org/iirp/factsheet.htm 

To include money laundering, tax evasion, capital flight, tax havens and heavy 
speculation in one box would certainly fulfill one goal: keep it simple. 
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